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TransCanada Pipelines Limited
Applications for the White Spruce Pipeline Project
Fort McKay Area
Applications 1866519 and 1866521, PLA160525, PLA160526, PLA160527,
PLA160529, PLA160530, PLA160531, PLA160532, PIL160286, PIL160287,
PIL160288, PIL160289, PIL160321, PIL160376, LOC160846, and LOC160995

Decision
[1]

The Alberta Energy Regulator (AER) approves the two applications TransCanada Pipelines Limited

(TransCanada) made under the Pipeline Act (1866519 and 1866521) and the fifteen applications it made
under the Public Lands Act (PLA160525, PLA160526, PLA160527, PLA160529, PLA160530,
PLA160531, PLA160532, PIL160286, PIL160287, PIL160288, PIL160289, PIL160321, PIL160376,
LOC160846, and LOC160995) subject to the conditions in appendix 1.
Background
[2]

TransCanada applied to construct two crude oil pipelines (the White Spruce pipeline project). The

first pipeline would be 323.9 millimetres (mm) in diameter and about 50 metres (m) in length. The second
pipeline would be 508 mm in diameter and 71.5 kilometres (km) in length. The project would deliver
synthetic crude oil (SCO) from Canadian Natural Resources Limited’s (CNRL’s) Horizon processing
plant to the Grand Rapids Pipeline GP Ltd. MacKay Terminal for delivery to markets.
[3]

Fort McKay First Nation (Fort McKay) was the only participant in the hearing. The project would

be located within Fort McKay’s traditional territory. Extensive industrial development exists within Fort
McKay’s traditional territory. These developments include oil sands mines, in situ oil sands projects,
upgraders, roads, pipelines, and transmission lines. The project would come within 7 km of the Hamlet of
Fort McKay, Fort McKay’s residential settlement (figure 1).
[4]

Fort McKay holds treaty rights under Treaty 8 and aboriginal rights that include rights to hunt, fish,

trap, and gather culturally important natural resources for social, cultural, and consumption purposes as
well as to use and enjoy their reserve lands. The project would involve multiple water crossings, including
at the Dover and Mackay Rivers, which are important to community members for fishing, hunting,
harvesting, and general enjoyment. The project’s route would be colocated with other existing linear
disturbances but would enlarge the environmental footprint.
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Applications
[5]

On September 7, 2016, TransCanada applied to the AER to construct and operate the two crude oil

pipelines. The shorter pipeline would start at a pipeline riser at Legal Subdivision (LSD) 2, Section 10,
Township 95, Range 11, West of the 4th Meridian (02-10-095-11W4M) and would end at a TransCanada
meter station. The longer pipeline would start at the TransCanada meter station (03-10-095-11W4M). It
would end at the Grand Rapids Pipeline GP Ltd. MacKay Terminal (06-34-089-14W4M).
[6]

TransCanada submitted two applications (1866519 and 1866521) under the Pipeline Act and fifteen

applications under the Public Lands Act. The public lands applications include seven pipeline agreements
(PLA160525, PLA160526, PLA160527, PLA160529, PLA160530, PLA160531, and PLA160532), six
pipeline installations (PIL160286, PIL160287, PIL160288, PIL160289, PIL160321, PIL160376), and two
licences of occupation (LOC160846 and LOC160995).
Statements of Concern
[7]

The following parties filed statements of concern in response to the applications:



Athabasca Chipewyan First Nation



Fort McKay First Nation



Fort McKay Métis Community Association



Métis Nation of Alberta Association Fort McMurray Local Council 1935 (McMurray Métis)



Mikisew Cree First Nation



Suncor Energy Inc.

Hearing
[8]

The AER decided to hold a hearing to consider the applications. The hearing was held before

hearing commissioners R. C. McManus (presiding), C. Chiasson, and P. Meysami. They issued a notice
of hearing on June 1, 2017, which set deadlines for filing requests to participate. The AER received
requests to participate from Fort McKay, McMurray Métis, and Athabasca Chipewyan First Nation. The
hearing panel decided that Fort McKay and McMurray Métis could participate. On July 26, 2017,
McMurray Métis advised that they did not intend to participate in the hearing. Fort McKay was the only
participant in the hearing. Those who took part in the hearing are listed in appendix 2.
[9]

The parties proposed a written hearing process. The commissioners determined that a written

hearing process with oral final argument would take place. The first evidence and submission by
TransCanada was due on August 1, 2017.
[10] The AER must request advice from the Aboriginal Consultation Office (ACO) on whether actions
may be required to address potential adverse impacts on existing rights of aboriginal peoples or traditional
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uses before making a decision about an energy application for which First Nations consultation is
required. The ACO was given all relevant notices and materials related to the Public Lands Act
applications for this project.
[11] The panel closed the evidentiary portion of the hearing on October 23, 2017, subject to receiving
the ACO’s hearing report. The ACO provided its report on November 16, 2017. The oral final argument
was held in Calgary on November 29, 2017, and the hearing was closed on that day.

Legal Framework
[12] As set out in section 2(1) of the Responsible Energy Development Act (REDA), the AER’s mandate
is to provide for the efficient, safe, orderly, and environmentally responsible development of energy
resources in Alberta. We, the panel presiding over this hearing, must therefore decide whether approving
this project is consistent with the AER’s mandate.
[13] In addition, although not explicitly set out in REDA or in any of the other legislation administered
by the AER, as a statutory decision maker, the AER is required to consider potential adverse impacts of
energy resource applications and activity on existing rights of aboriginal people and the exercise of those
rights.
[14] The Aboriginal Consultation Direction, Energy Ministerial Order 105/2014 and Environment and
Sustainable Resource Development Ministerial Order 53/2014, and the Joint Operating Procedures for
First Nations Consultation on Energy Resource Activities direct how the AER must deal with proceedings
where First Nations consultation is required by the ACO. The direction applies in this matter to
TransCanada’s applications under the Public Lands Act. The ACO provided two separate consultation
assessment reports, which we considered when making this decision.
[15] In making this decision, we must consider the factors set out in section 3 of the REDA General
Regulation, including the effects of the proposed pipeline project on the environment.
[16] In addition, our decision needs to be consistent with the purposes and provisions of the Public
Lands Act and the Pipeline Act. The panel may examine any matter relating to the observance of safe and
efficient practices in the construction and operation of pipelines.
[17] In reaching our decision, we have considered all relevant materials constituting the record of this
proceeding, including the evidence and argument provided by each party. Accordingly, references in this
decision to specific parts of the record are intended to assist the reader in understanding the AER’s
reasoning on a particular matter and do not mean that the AER did not consider all relevant portions of
the record with respect to that matter.
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[18] Based on the legislative framework above and the evidence of the parties, the panel has determined
that the following are the key issues and questions:


Is the project needed to provide for the efficient and orderly development of Alberta’s energy
resources?



What are the potential adverse effects on aboriginal participants and can they be adequately
mitigated?



What are the potential environmental effects of the project and can they be adequately mitigated?



Is the project designed in a way that it can be constructed and operated safely?

Project Need and the Efficient and Orderly Development of Alberta’s Energy Resources
[19] TransCanada said the pipeline is needed to transport an expected increase in SCO from the phase 3
expansion of CNRL’s Horizon processing plant (Horizon plant). SCO from the Horizon plant is currently
transported through the Pembina Horizon pipeline system (Horizon pipeline). Fort McKay argued that the
existing Pembina Horizon pipeline system could handle increased SCO from the phase 3 expansion. They
maintained that additional pipeline capacity is not needed.
[20] To determine whether the project is needed, we assessed


the total SCO production expected from the Horizon plant after the phase 3 expansion,



the transportation capacity of existing pipeline facilities,



if increased production from the Horizon plant would exceed the existing transportation capacity, and



whether other options existed to transport increased production from the Horizon plant.

[21] We conducted our review considering section 6.9.28 of AER Directive 056: Energy Development
Applications and Schedules. Under this directive, pipeline development in Alberta should avoid
proliferation of pipelines whenever possible and practical. Pipeline proliferation occurs when new
development disturbs the surface and affects the public to a greater extent than if existing infrastructure
had been used.
Expected Production at the Horizon Plant
[22] TransCanada and Fort McKay gave conflicting evidence on the production capacity of the Horizon
plant and how much SCO would be produced by CNRL once the expansion of the Horizon plant was
complete.


Fort McKay argued that the AER approval for the Horizon plant limits CNRL’s annual average
production to 232 000 bbl/d. They stated that the Horizon plant could have a maximum daily
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production capability of 250 000 barrels per day (bbl/d), but that level of production could not be
reached as an annual average due to AER approval limits.


TransCanada submitted that the phase 3 expansion of the Horizon plant would increase production
capacity of SCO. TransCanada submitted that after this increase, CNRL would target an annual
average production of 250 000 bbl/d and not 232 000 bbl/day. It asserted the Horizon plant maximum
daily production would be 282 000 bbl/d. TransCanada arrived at 282 000 bbl/d by assuming that the
Horizon plant would undergo complete shutdown 41 days a year, during which no SCO would be
produced. It calculated that to achieve the 250 000 bbl/day annual average target, CNRL would have
to produce 282 000 bbl/d of SCO the remainder of the year when it is operating to compensate for the
missed production during the 41 days of complete shutdown.

[23] We note that both parties cited CNRL public information that, following completion of phase 3, the
Horizon plant would have a production capacity of at least 250 000 bbl/d and, likely, additional
production greater than that.


A CNRL press release dated August 3, 2017 (cited by Fort McKay’s expert witness), states the
following about production capacity (appendix 3):
[CNRL] will see incremental production gains throughout the completion of future expansion and
debottlenecking, with targeted full facility capacity of approximately 250,000 bbl/d. Further phases of
expansion could potentially bring the ultimate capacity to 500,000 bbl/d.



A second press release also dated August 3, 2017 (cited by both parties), states current and future
production from the Horizon plant as follows (appendix 4):
A significant amount of process engineering to determine the capacity outcomes of all the critical
components of the upgrading operation was completed at various confidence levels. As a result it is not
prudent at present to predict with confidence, that Horizon will be able to deliver production levels
exceeding 250,000 bbl/d of SCO until [CNRL] has actual throughput through the upgrader and the actual
reliability is determined once phase 3 is operational.
[CNRL] is confident that increased reliability and creep capacity volumes will be attainable if work is
undertaken on the fractionator and furnaces and therefore will be undertaking this planned work during the
September [2017] turnaround, extending the turnaround from 24 days to 45 days.

[24] TransCanada did not provide any supporting documentation to verify its calculated daily production
levels of 282 000 bbl/d when the plant is fully operational. We noted TransCanada’s assumption that
CNRL would need to produce 282 000 bbl/day per day in order to compensate for when the plant would
undergo a complete shutdown for 41 days a year. We also note that in 2017, CNRL estimated a downtime
of 24–45 days to complete both a turnaround and the Horizon 3 expansion. Projects such as the phase 3
expansion are more complex and may prolong turnarounds. We accept that project turnarounds are
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necessary and are regularly scheduled, during which production would be halted or significantly reduced.
However, TransCanada’s estimated annual planned complete downtime of 41 days appears to be
excessive in duration and in frequency.
[25] We also considered Fort McKay’s assertion that the Horizon plant annual production would be
restricted to an annual average of 232 000 bbl/d by its AER authorization. We find that this is not an
accurate interpretation of the Horizon plant’s AER authorization. The production number referred to in
the Horizon plant authorization is a nominal capacity that was used by CNRL to design the Horizon plant.
Improvements in technology or process may enable CNRL to produce above that capacity. The AER does
not set limits on production of SCO or bitumen that the Horizon plant may produce on a daily or annual
basis. The AER regulates environmental emission limits, and the AER expects that facilities will meet
their environmental and emission limits regardless of the level of production.
[26] In considering the evidence of both TransCanada and Fort McKay, we did not rely on either Fort
McKay’s assertion of a 232 000 bbl/d production limit or TransCanada’s calculation of 282 000 bbl/d.
We relied on CNRL’s public materials cited by parties. These materials indicate production levels of 250
000 bbl/d after completion of phase 3 and potential gradual capacity increases after phase 3.
Findings

[27] We conclude that the daily average future capacity of the Horizon plant will exceed 250 000 bbl/d.
Transportation Capacity of the Horizon Pipeline
[28] The parties gave a range of conflicting estimates on the transportation capacity of the Pembina
pipeline:


Fort McKay cited Pembina Pipeline Corporation’s public information. This information stated that
Pembina Pipeline Corporation constructed and operates a dedicated pipeline to the Horizon plant
called the Horizon pipeline. They provided evidence of a 25-year contract between Pembina Pipeline
Corporation and CNRL to transport up to 250 000 bbl/d of SCO via the Horizon pipeline (Pembina
Pipeline Corporation’s news release dated November 9, 2006; attached as appendix 5).



TransCanada submitted that the White Spruce pipeline project would tie into the Horizon pipeline
about 20 km south of CNRL’s plant. TransCanada asserted that below the interconnection point, the
Horizon pipeline has an annual average capacity of 220 000 bbl/d and a maximum hydraulic capacity
of 250 000 bbl/d. TransCanada asserted that the capacity of the Horizon pipeline is constrained below
the proposed interconnection point.

[29] We noted that both parties agreed on a 250 000 bbl/d capacity for the Horizon pipeline. We relied
on Pembina Pipeline Corporation’s public information, cited by Fort McKay. While TransCanada
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asserted that the existing system is constrained below the proposed interconnection point, it did not give
any evidence in support of this.
Findings

[30] We find that the Horizon pipeline, operated by Pembina, can handle up to 250 000 bbl/d of SCO
from the Horizon plant.
Other Means of Transporting Production from the Horizon Plant
[31] Fort McKay suggested the following two options for addressing an increase in SCO from the
Horizon plant:


optimize the Northern Courier Pipeline (currently under construction by TransCanada) to transport
SCO directly to other oil sands operations in the region and free up capacity on the Northern Courier
line to ship SCO from the Horizon plant or



use SCO production from the Horizon plant as diluent for bitumen production from other projects in
the region.

[32] Implementing these options may require measures beyond the AER’s authority.
[33] TransCanada did not present other options. It maintained that the White Spruce pipeline project
could assist the orderly development of the province’s oil and gas resources and that it is the only option
available to transport additional SCO to delivery points.
Findings

[34] We find that there are no other viable options to transport increased production from the Horizon
plant.
Conclusions
[35] We make the following determinations:


The daily average future capacity of the Horizon plant will gradually exceed 250 000 bbl/d of SCO
once the expansion is complete.



The Horizon pipeline operated by Pembina can handle up to 250 000 bbl/d of SCO from the Horizon
plant.



There are no other viable options to transport increased production from the Horizon plant.

[36] Given the above we find that the proposed White Spruce Pipeline project is needed to provide for
the efficient and orderly development of Alberta’s energy resources and will not result in unnecessary
proliferation.
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Potential Adverse Effects on Aboriginal Participants
[37] We considered how the project could affect Fort McKay and their ability to exercise their treaty and
aboriginal rights. Fort McKay’s Treaty 8 and aboriginal rights are constitutionally protected and include
their right to hunt, to fish, to trap, and to gather for food, social, cultural, and consumption purposes and
to use and enjoy their reserve lands.
[38] As noted, the project would be located within Fort McKay’s traditional territory. Fort McKay asked
that we consider current extensive development within their traditional territory when considering the
project. Their evidence indicated that over twenty large-scale industrial projects are currently operating in
the area, including nine oil sands mines, eight in situ oil sands projects, three upgraders, and multiple
roads, pipelines, transmission lines, and other land disturbances.
[39]

TransCanada did not contest Fort McKay’s evidence of existing industrial activity within their

traditional territory.
[40] The main pipeline’s northern end starts about 6 km from the nearest point on Fort McKay’s reserve
lands, Indian Reserve (IR) 174D, and 7 km from the Hamlet of Fort McKay. The project’s route would be
colocated along the routes of other existing linear disturbances and would increase the existing linear
footprint. Base plan maps filed by TransCanada in support of the pipeline applications show the presence
of at least three pipelines along much of the proposed route and ten pipelines along one portion of this
route.
[41] Fort McKay were most concerned about


watercourse crossings,



wildlife and habitat,



herbicide use, and



cumulative effects of industrial development on exercising their treaty and aboriginal rights.

[42] Other concerns raised included construction, effects on historical resources, and trails and access to
traditional land-use areas.
Watercourses
[43] TransCanada’s project would cross 31 waterbodies, including crossings at three main watercourses:
the Dover River, Mackay River, and an unnamed tributary to the Mackay River. Fort McKay identified
these watercourses as being important to their members for travel and the exercise of their rights,
including the right to fish. They expressed concern that the crossings would affect water quality and fish
due to the potential for bank erosion and leaks.
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[44] TransCanada stated that it would use horizontal directional drilling at a minimum depth of 48m
below the watercourse bed for the three main watercourse crossings. It said this would mitigate bank
erosion and effects on fish habitat at these crossings. For the remaining watercourse crossings,
TransCanada would construct open-cut crossings during frozen ground conditions to minimize
disturbance.
[45] The use of horizontal directional drilling and the proposed crossing depth will protect the three
main watercourses from disturbance to fisheries and habitat. Minimal disturbance techniques, erosion
control procedures, and monitoring during and after construction will mitigate potential adverse effects on
the remaining watercourse crossings and Fort McKay’s rights to use those watercourses.
Findings

[46] We find that the proposed watercourse crossing methods will avoid or minimize impacts to Fort
McKay’s rights to fish, travel, and use the waterbodies for cultural enjoyment.
Wildlife and Their Habitat
[47] Fort McKay expressed concerns about the project’s impacts on wildlife in the area. They were
primarily concerned about the impacts on exercise of their treaty and aboriginal rights focused on caribou
and moose.
[48] Fort McKay stated that caribou are a cultural keystone species. Caribou used to be a regular part of
their seasonal hunting rotation. They are valued for meat, hides, and implements that are made from the
caribou. However, their members now refrain from hunting caribou because of concerns about the low
population, which they maintain is due to industrial development. They expressed a desire to harvest
caribou as well as being able to share the traditional knowledge about caribou with future generations.
[49] Moose are the species Fort McKay most heavily consume. They were concerned that the project
would disturb critical moose habitat and widen the linear disturbance, creating greater access for
predators such as wolves.
[50] TransCanada’s caribou protection plan sets out mitigation strategies to reduce effects of the project
on caribou and caribou habitat. In addition to the plan, it indicated that general mitigation measures in its
environmental protection plan for the project would minimize impacts to all wildlife, including caribou
and moose. These include


paralleling existing linear disturbance for the entire project footprint,



completing construction during winter conditions, and



using minimal surface disturbance techniques to facilitate quicker vegetation recovery.
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[51] The environmental protection plan also includes a Wildlife Species of Concern Discovery
Contingency Plan that addresses situations where previously unidentified sensitive wildlife species or
site-specific habitats are encountered during construction. Actions in response could include narrowing
the proposed area of disturbance, protecting the site using fencing and signage, and changing or delaying
construction activities to avoid sensory disturbance. TransCanada indicated that it would have
environmental inspectors on the project site to carry out preconstruction wildlife reconnaissance and
ensure that both protection plans are implemented during construction.
[52] TransCanada’s environmental protection plan does not specifically mention moose, so Fort McKay
suggested some moose-specific mitigation measures to reduce the effects on moose habitat and movement
and to avoid disturbing them during late pregnancy and other vulnerable times. TransCanada recognized
the significance of moose to Fort McKay and committed to adding a requirement to its environmental
protection plan that project construction be suspended when moose are present on or near the project
right-of-way and only resumed once the moose have safely moved from the area. TransCanada also
indicated that it would take measures to provide exit ramps in trenches open for more than two days and
provide a means of crossing the project footprint at identifiable wildlife migration or travel corridors. Fort
McKay acknowledged that these new measures would be beneficial for caribou, moose, and other wildlife
in the project area.
[53]

We have considered the mitigations proposed in TransCanada’s caribou and environmental

protection plans. These address various potential effects on wildlife in the vicinity of the project,
especially during construction. They have been previously reviewed and accepted by the AER and are
generally consistent with regulatory guidance and industry practice. Constructing the project during the
winter (frozen conditions) and minimizing the overall permanent footprint of the project and resultant
vegetation removal as outlined in the environmental protection plan will minimize the longer-term effects
of the project.
Findings

[54] We acknowledge the importance of both caribou and moose to Fort McKay. We considered the
concerns raised by Fort McKay and reviewed the mitigation measures proposed by TransCanada. Having
considered TransCanada’s caribou and environmental protection plans, along with conditions we have
imposed, we find that Fort McKay’s wildlife concerns have been addressed and that any incremental
effects of the project on Fort McKay’s rights to harvest wildlife will be adequately mitigated.
Conditions of Approval
[55] During this hearing, TransCanada made additional commitments to wildlife protection measures.
We impose the following conditions:
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If moose are identified in the immediate vicinity (right-of-way plus 100 metres) of the construction
zone, TransCanada must immediately suspend work in the vicinity of the moose, assess the situation,
and allow construction to resume only when the moose have moved safely away from the
construction zone.



If a trench must be left open overnight or unattended, sloped subsoil ramps must be placed at the ends
of the open trench to create egress for wildlife that might enter the trench.



At wildlife migration or travel corridors identified by TransCanada or the AER, TransCanada must
install breaks in windrows to allow wildlife movement across the project footprint.

Herbicide Use
[56] During operations, pipeline operators commonly use herbicides to control vegetation growth along
the right-of-way.
[57] Fort McKay raised concerns about herbicide use and its effects on their exercise of treaty and
aboriginal rights. Fort McKay’s evidence indicated that herbicide use would deter their members from
exercising their rights. They stated that a pristine and natural landscape is required to be able to harvest
plants and animals for food and to use them for spiritual, cultural, and medicinal purposes. Herbicides are
seen as poisonous to traditional plant medicines and to food consumed by wildlife and as a threat to
human health. Fort McKay stated that their members seek assurance that they are not at risk from
herbicide use; otherwise, they will avoid harvesting or other traditional activities on industrially disturbed
lands.
[58] TransCanada has committed to restricting the general application of herbicides on a site-specific
basis near discrete traditional land-use sites, as agreed upon with the affected aboriginal community. To
do so, it would require assistance from the community in identifying such sites on or adjacent to the
project footprint. It set out a number of alternate vegetation control methods it could use near these sites.
These include spot spraying, wicking, mowing, or hand picking.
[59] Fort McKay has indicated that they cannot provide locations for project-relevant traditional landuse sites without a traditional land-use study for this project. They stated they would be willing to work
with TransCanada to identify traditional land-use sites if they could be satisfied that TransCanada would
seriously consider the information provided from Fort McKay’s perspective and commit to funding a
traditional land-use study and community engagement to gather the necessary information.
[60] TransCanada’s position was that a traditional land-use study is not required. Its view was that the
project’s route and effects on Fort McKay’s rights have been examined through consultation, a helicopter
flyover and map review, and studies carried out for previous development of the Northern Courier and
McKay East pipelines.
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[61] It appears to us that the main point of disagreement about TransCanada’s commitment is the
identification of specific traditional land-use sites. We note that while a traditional land-use study can be
an important source of information where resource development is proposed, it is not statutorily required
for applications under the Pipeline Act or Public Lands Act. We also note references in Fort McKay’s
evidence to the Fort McKay community database. Fort McKay’s traditional land-use expert stated that
this database represents the most accurate recorded data available for the community’s land use.
According to that expert, this database is the source of Fort McKay’s evidence on numbers of traditional
land-use sites intersected by and within proximity of the project. Fort McKay further confirmed its
reliance upon those numbers in response to AER questions.
Findings

[62] Given the description of this database and Fort McKay’s reliance on it for other parts of their
evidence on traditional land-use sites, we believe that Fort McKay has sufficient information at hand to
provide specific traditional land-use site information to TransCanada. We will not direct TransCanada to
fund a traditional land-use study for this project.
[63] We find that TransCanada’s commitment to restrict general application of herbicides near
traditional land-use sites (that may be provided by Fort McKay), together with its more general mitigation
measures on herbicide use set out in its environmental protection plan, represents a responsible approach
to avoiding potential impacts to Fort McKay’s exercise of its treaty and aboriginal rights.
Cumulative Effects on Treaty and Aboriginal Rights
[64] As noted above, Fort McKay’s traditional territory is the site of extensive industrial development.
They consider their culture and identity integrally linked to the landscape because it is rooted in a
traditional bush-based economy. Fort McKay asserted that this project, in combination with other
industrial development in its traditional territory, would result in adverse cumulative effects on their
treaty and aboriginal rights. They submitted that the cumulative effects on their rights include


reduction of the area where they can exercise their treaty and aboriginal rights in a culturally relevant
way due to their avoidance of traditional land-use activities in areas affected by industrial
development;



negative effects on food and resource gathering;



reduced connection to community, history, and knowledge about traditional land use;



reduced enjoyment of traditional land-use activities;



concerns about potential health and safety risks; and



uncertainty about their ability to access their reserve lands and traditional territory.
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[65] TransCanada does not dispute Fort McKay’s evidence on the presence and effects of industrial
development within Fort McKay’s traditional territory. Its position is that colocating the project route
with existing pipelines, together with mitigation measures in its environmental protection plan, would
minimize environmental disturbance and limit the impacts on Fort McKay.
[66] Fort McKay asked us to consider Decision 2013 ABAER 011: Shell Canada Energy, Jackpine Mine
Expansion Project and the Fort McKay–specific assessment study submitted in that proceeding. The
decision referred to the study’s assessment of industrial development impacts on Fort McKay’s cultural
heritage, and the joint review panel found that there were cumulative adverse effects on some elements of
Fort McKay’s cultural heritage. Fort McKay also referred to the 2015 review panel report on the Lower
Athabasca Regional Plan (LARP), which considered whether LARP adversely affected Fort McKay’s
rights and concluded that cumulative effects were not being properly managed in the Lower Athabasca
region.
[67] TransCanada suggested that we should not consider the Jackpine mine expansion decision and the
Fort McKay–specific assessment study due to


the much larger size and scale of the Jackpine mine expansion,



comments in that decision by the joint review panel noting that some of Fort McKay’s cumulative
effects concerns were too broad, and



Fort McKay’s resolution of its project-specific concerns and withdrawal from that hearing before its
completion.

[68] In relation to the LARP review panel report, TransCanada argued that our obligation is to act in
accordance with LARP and that we are not able to assess whether LARP is accomplishing its cumulative
effects objective.
[69] We note that we are required under section 20 of REDA to act in accordance with any applicable
Alberta Land Stewardship Act regional plan, which for this project is LARP. While LARP is Alberta’s
vehicle to address cumulative effects in the Lower Athabasca region, it does not currently set any specific
limits or thresholds related to the cumulative effects of development on aboriginal rights. Nor did either
party point us to any other legislative or regulatory limits for cumulative impacts on aboriginal rights. We
do not find Fort McKay’s reference to the LARP review panel report of assistance, as it does not provide
any guidance on this issue.
[70] There was a lack of evidence on how cumulative effects of the project will specifically affect Fort
McKay’s treaty and aboriginal rights. We do not find either the Jackpine mine expansion decision or the
reference to the Fort McKay–specific assessment useful. Fort McKay has not made clear to us whether
the joint review panel’s finding of cumulative effects on some elements of their cultural heritage relates to
any of the particular concerns they have raised about this project. Because they have not provided us with
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the Fort McKay–specific assessment study relied upon by the joint review panel, we cannot make a sound
comparison of cumulative effects assessed in the context of the Jackpine mine expansion project with
potential impacts of this project.
Findings

[71] We find that concerns about cumulative effects on treaty and aboriginal rights raised by Fort
McKay are general in nature and not supported by evidence specific enough to allow us to make direct
findings of impact or give meaningful direction to eliminate or mitigate such alleged effects.
[72] We note that LARP sets out plans to develop a biodiversity management framework and regional
landscape management plan for public land in the Green Area within the region. LARP indicates that
these frameworks will consider how the region’s aboriginal peoples can continue to exercise their
constitutionally protected rights within reasonable distances of the main population centres. Neither of
these frameworks are yet completed or in effect. When complete, such frameworks should provide clearer
direction and guidance to the AER in determining issues like those raised by Fort McKay in this hearing.
[73] The ACO also indicated that the Government of Alberta (GoA) is working through LARP to
respond to cumulative impact concerns. The panel encourages the GoA to complete and put into effect a
biodiversity management framework and a regional landscape plan for the Lower Athabasca region.
Construction
[74] Fort McKay presented evidence on the potential effects of the construction on their rights. Their
concerns included


clearing activities and construction noise that would displace animals (creating added cost, travel, and
time for members to go on the land to harvest these animals), and



reduction, delay, or cancellation of traditional land-use activities in areas of pipeline development
because usual routes of safe passage may be obstructed or blocked by construction activities.

[75] TransCanada indicated that the right-of-way area is already disturbed. Its position was that any
impacts to traditional land use from construction would be short term, temporary, limited to the right-ofway width, and able to be mitigated. TransCanada committed to provide the proposed construction
schedule and maps to aboriginal communities before construction. It acknowledged that there may be
temporary effects on traditional access during construction for safety reasons, which would require
coordination with its construction personnel to ensure safe access. It stated that traditional users would not
be restricted from accessing the project area where there was no active construction or other identified
safety risk such as open trenches. TransCanada asserted that Fort McKay’s access and land use would be
the same upon completion of project construction as is currently experienced.
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[76] In considering Fort McKay’s evidence about wildlife dispersion due to construction, we note
provisions in TransCanada’s environmental protection plan to identify and reduce impacts on caribou and
its commitment to apply similar measures to moose. We discuss these more fully in the wildlife section of
this decision. TransCanada’s commitment to provide Fort McKay with its proposed construction schedule
and maps before construction should offer a means for Fort McKay members to plan safe passage and
travel during the construction period.
Findings

[77] We find that the time-limited nature of project construction and TransCanada’s proposed mitigation
measures together adequately mitigate construction impacts to Fort McKay’s rights.
Traditional Trails
[78] Fort McKay had concerns about how the project would affect trails used throughout their traditional
territory, particularly the trail network used to access the Moose Lake area. Fort McKay’s expert witness
indicated that the majority of traditional land-use sites intersected by the project footprint are trails to
other traditional land-use sites. The trails that access the Moose Lake Reserves, located approximately
60 km northwest of the Hamlet of Fort McKay, are of particular concern to Fort McKay. Fort McKay
members value the Moose Lake Reserves as being relatively pristine and a refuge from industrial
development. Fort McKay’s evidence discussed Fort McKay’s desire to protect all Moose Lake access
trails through the negotiation of a Moose Lake access management plan with the Alberta government.
Pending the completion of such a plan, Fort McKay proposed a five kilometre buffer around the trails.
[79] TransCanada’s environmental protection plan has specific mitigation measures for trails, including
clear marking, gaps in windrows to align with identified trails, and open access by traditional users to the
project area where there would not be any active construction or open excavations. TransCanada would
give Fort McKay the proposed construction schedule and maps before construction. All construction
activity would be restricted to the approved right-of-way and related locations. TransCanada committed to
bore underneath an identified access route crossed by the project footprint to avoid any travel restrictions
along that road. TransCanada disagreed with the five kilometre buffer for the Moose Lake trails,
indicating that Fort McKay is unwilling to disclose the trails’ footprints. This prevents it from proposing
specific mitigation.
[80] Both parties’ evidence indicates that the project’s impacts on trails will occur during clearing and
construction. While Fort McKay’s evidence states that it is not possible to identify all variations of the
Moose Lake trail network, we believe that TransCanada’s commitment to provide the proposed
construction schedule and maps before construction will provide a means for Fort McKay users of those
various trails to plan safe passage and travel during the construction period. Maps provided by Fort
McKay show a small portion of the project route intersecting with a limited amount of the area they
indicate as having high traditional transportation trail values.
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Findings

[81] We find that the time-limited nature of project construction and TransCanada’s proposed mitigation
measures combine to adequately mitigate impacts to trails used by Fort McKay.
Historical Resources
[82] TransCanada’s environmental protection plan sets out training requirements for project
environmental inspectors and contingency plans for heritage resource and traditional land-use site
discovery. Its evidence includes details of the archeological aspects of this training (uncontested by Fort
McKay). All project employees and contractors would undergo a preconstruction orientation that includes
a review of the plan. TransCanada also invited Fort McKay’s archeologist to attend the orientation
session.
[83] Fort McKay was concerned that TransCanada would only train project environmental inspectors on
recognizing sites of historical or traditional-use significance. Fort McKay asserted that construction
personnel should also receive this training.
[84] We note that TransCanada’s environmental protection plan sets out processes for identifying and
protecting historical resources and traditional land-use sites. However, in considering Fort McKay’s
evidence, it appears that there may be a gap in the protection of potential historical resources or traditional
land-use sites if construction personnel do not learn about characteristics of such sites.
Findings

[85] We find that proposed training, contingency plans for historical resources and traditional land-use
sites, and the condition we are imposing, adequately mitigate any potential adverse impacts on historical
resources.
Condition of Approval
[86] Given TransCanada’s submissions regarding archeologist involvement in personnel orientation, we
make it a condition that TransCanada must use a qualified archeologist to provide training in the
environmental orientation program to construction personnel on recognizing potential historical resource
and traditional land-use sites.
Aboriginal Consultation Office Reports and Recommendations
[87] The Alberta government is required to consult with aboriginal groups when energy decisions under
its jurisdiction may adversely affect treaty and aboriginal rights. The AER is an independent body created
through REDA to regulate energy development in Alberta, including pipelines. Under section 21 of
REDA, the AER has no jurisdiction to assess the adequacy of Crown consultation associated with the
rights of aboriginal people. This authority remains with the Alberta government and is carried out by the
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ACO. The Alberta government has directed that AER processes are part of Alberta’s overall aboriginal
consultation process as appropriate.
[88] Under the Aboriginal Consultation Direction, Energy Ministerial Order 105/2014, and
Environment and Sustainable Resource Development Ministerial Order 53/2014, the AER cannot make a
decision on an energy application requiring aboriginal consultation until it has requested and received the
ACO’s advice on consultation adequacy and on any required action to address potential adverse effects on
treaty and aboriginal rights or traditional uses. The ACO usually provides this advice through a projectspecific report to the AER. Where the AER holds a hearing on a project, the ACO may provide a second
report to address any impacts raised in the hearing that were not previously addressed in the consultation
process.
[89] We considered reports from the ACO and their recommendations. The ACO made two consultation
reports about this project:


the first, dated March 17, 2017, addressed the project consultation and potential adverse impacts on
Fort McKay’s treaty and aboriginal rights;



the second, dated November 16, 2017, took into account the evidence filed and arguments made in
this hearing and dealt with matters that were not previously addressed in the consultation process.

[90] The ACO found consultation with Fort McKay to be adequate. The ACO recommended the need to


reduce impact to moose,



reduce impact to caribou habitat,



protect wildlife from open trenches during construction, and



carry out on-site wildlife assessments before construction.

[91] The ACO recommended that the AER require actions consistent with or equally effective as
TransCanada’s mitigation plans to address these impacts. We considered this recommendation and
imposed conditions on TransCanada. In combination with these conditions, we find that TransCanada’s
proposed mitigation measures will address the potential adverse impacts as identified by the ACO.
[92] The two reports also identified several other areas of concern to Fort McKay. However, the ACO
found TransCanada’s proposed avoidance and mitigation measures reasonably responsive to these
concerns and so did not make any specific recommendations to address them. These concerns are


protection of aquatic resources at the three main watercourse crossings on the Dover and Mackay
Rivers and an unnamed tributary to the Mackay River,



impact to fish and fish habitat for 31 proposed watercourse crossings,



impact to traditional land use and trapping,
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access hindrance and competition,



impact to wildlife and habitat, and



impact to vegetation, including harvesting, wetlands, and effects of vegetation control.

[93] We considered these concerns and both parties’ evidence and find TransCanada’s proposed
avoidance and mitigation measures, along with the conditions we have imposed, will adequately mitigate
potential adverse impacts on Fort McKay’s treaty and aboriginal rights.
[94] The ACO’s reports also identified Fort McKay concerns that the ACO characterized as being
general in nature and best addressed outside of a project-specific consultation. The ACO indicated that it
would seek to advise appropriate Alberta ministries of these broad concerns. These concerns are


maintaining environmental integrity;



cumulative impact to traditional land use;



requests for information about the implications of potential spills or leaks, response plans, and
notification plans; and



restoration of traditional territory used for industrial development.

[95] The ACO noted that Alberta is dealing with general cumulative impact issues through
implementation of LARP. We have touched on cumulative impacts in relation to treaty and aboriginal
rights, as discussed above.
Potential Environmental Effects
[96] The AER reviewed TransCanada’s construction plan and its mitigation measures for the White
Spruce pipeline project before the hearing to ensure compliance. TransCanada also has an environmental
protection plan, which sets out project-specific issues and environmental protection measures for features
it has identified on or near the proposed pipeline right-of-way. The plan outlines location-specific
mitigation measures for wildlife, traditional land-use areas, wetlands, watercourse crossings, and rare
plants.
[97] The White Spruce pipeline project has the potential to affect various environmental features in the
area in which it is proposed. The following environmental factors were issues raised during this hearing:


Key Wildlife and Biodiversity Zones,



creek and river crossings,



wetlands,



the West Side Athabasca (caribou) Range, and



pipeline routing and width of the right-of-way.
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Key Wildlife and Biodiversity Zones
[98] TransCanada’s project would be located within a designated Key Wildlife and Biodiversity Zone
associated with the Mackay River for about 0.8 km. Key Wildlife and Biodiversity Zones are identified
and mapped by the Alberta government. They are typically found along major river valleys because of the
topographic variation and conditions that support good winter browsing and increased levels of
biodiversity.
[99] TransCanada plans to use horizontal directional drilling to bore beneath the Mackay River and the
associated biodiversity zone. This method of crossing does not disturb the surface and mitigates any
physical disturbance or risks to the zone at this location.
Findings

[100] We find that the use of horizontal directional drilling techniques to install the pipeline beneath the
Mackay River biodiversity zone will adequately mitigate construction and long-term effects on the Key
Wildlife and Biodiversity Zone.
Creek and River Crossings
[101] The White Spruce pipeline project would cross 31 watercourses including the Dover River and the
Mackay River and one unnamed tributary to the Mackay River. These rivers are important to Fort McKay
for fish harvesting purposes. Fort McKay was concerned about how a watercourse crossing of these rivers
could affect fish and fish habitat.
[102] TransCanada noted that a qualified aquatic environmental specialist had completed a watercourse
assessment for the project and proposed watercourse crossing techniques and mitigations. The specialist
confirmed that the methods it recommended for crossings are not expected to result in harm to fish or fish
habitat. Mitigations included


construction primarily under frozen conditions,



horizontal directional drilling for the Dover and Mackay Rivers and a tributary to the Mackay River
with a minimum depth of cover of 48 m below these watercourse beds, and



open-cut crossings for smaller watercourses during frozen ground conditions to minimize disturbance.

[103] Fort McKay noted a preference for drilled crossing methods for all fish-bearing watercourses and
drainages. TransCanada stated that all proposed stream and creek crossings comply with the GoA’s Code
of Practice for Pipelines and Telecommunication Lines Crossing a Water Body, Code of Practice for
Watercourse Crossings, and Canada’s Department of Fisheries and Oceans Measures to Avoid Causing
Harm to Fish and Fish Habitat.
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[104] TransCanada’s plan to use horizontal directional drilling to cross the three main watercourses will
minimize risks to the most important fish-bearing rivers in the area.
[105] We considered evidence presented by TransCanada about the use of a qualified aquatic
environmental specialist and compliance with existing regulatory requirements and guidelines in the
design of creek and river crossing plans. It indicated these steps will minimize the risk of direct impacts to
fish as well as minimize the risk of runoff, erosion, and sedimentation from activities adjacent to all
proposed stream crossings.
Findings

[106] We find that the creek crossing requirements and fish protection measures identified by
TransCanada’s specialist, compliance with the GoA and Department of Fisheries and Oceans
requirements, and specific mitigation measures set out in TransCanada’s environmental protection plan
will mitigate construction impacts and long-term risks to fish and fish habitat from the project.
Wetlands
[107] Areas of muskeg and wet areas (fens, bogs) are located throughout the proposed development
according to TransCanada. Fort MacKay was concerned the project would result in the loss of
traditionally important wetlands.
[108] TransCanada noted that it routed the project parallel to existing disturbances to minimize
disturbance to wetlands. Other measures noted by TransCanada to reduce effects on wetland areas
included


reducing the removal of vegetation in wetlands,



conducting construction under frozen conditions,



reducing grading within wetland boundaries, and



using natural recovery methods of reclamation.

[109] TransCanada’s wetland crossings would comply with the GoA’s Code of Practice for Pipelines and
Telecommunication Lines Crossing a Water Body. Site-specific mitigation measures for wetlands are
outlined in TransCanada’s environmental protection plan.
[110] Fort Mackay did not give any specific evidence to support their view that long-term effects to
wetlands in the area would occur.
[111] We considered the mitigation measures as set out in TransCanada’s environmental protection plan
and the compliance requirements of the Code of Practice for Pipelines and Telecommunication Lines
Crossing a Water Body. We note that the AER has a comprehensive and well-established regulatory
process for regulating the environmental risks of pipeline crossings of wetlands and that TransCanada’s
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mitigation measures set out in its environmental protection plan are consistent with regulatory guidance
and industry practices. We also note that these wetland crossings are adjacent to existing linear
disturbances.
Findings

[112] We find TransCanada’s proposed mitigation plans, particularly its plan to construct the project
under frozen conditions, will minimize the risk of long-term effects to wetlands in the project area. We
also confirm that its proposed mitigation plans are in compliance with AER requirements.
Condition of Approval
[113] Given the above, construction must be conducted only under frozen conditions.
West Side Athabasca Range
[114] The southernmost 12.6 km of TransCanada’s project would be located within lands provincially
identified as caribou range and designated federally as critical habitat for the West Side Athabasca River
caribou herd. This herd is included within the boreal populations of woodland caribou designated as
threatened under the federal Species at Risk Act and the Alberta Wildlife Act.
[115] According to Environment Canada 2012 data submitted by both parties on the West Side Athabasca
River caribou herd, 68–69 per cent of total caribou habitat within the range was disturbed, leaving only
31–32 per cent undisturbed habitat. The range is well below the minimum threshold of 65 per cent
undisturbed habitat established by the Recovery Strategy for the Woodland Caribou (Rangifer tarandus
caribou), Boreal Population, in Canada. The herd’s population that same year was estimated by
Environment Canada as being between 201 and 272 caribou (from Fort McKay’s wildlife report,
undisputed by TransCanada). Such a level is not considered self-sustaining. Protection of critical caribou
habitat in the West Side Athabasca Range is a significant concern.
[116] TransCanada identified various measures to mitigate effects on caribou habitat in its caribou and
environmental protection plans. The project right-of-way would parallel existing linear disturbance for its
entire length. Fort McKay’s wildlife expert acknowledged that paralleling existing disturbance will
reduce the area of habitat impact but argued that it will contribute to cumulative effects.
[117] TransCanada estimated that the project would impact about 31 hectares of land within the West
Side Athabasca Range, of which approximately 9 hectares was already disturbed. The parties disagreed
on the significance of this disturbance to the range. TransCanada’s position was that the caribou
protection plan and general mitigation measures for wildlife impacts in the environmental protection plan
would mitigate the effect of the project on caribou in the West Side Athabasca Range and the entire
project area. Fort McKay argued that the project effectively eliminates the disturbed area as caribou
habitat and thus does not protect critical caribou habitat.
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[118] TransCanada said it would conduct construction activities under frozen conditions, which
minimizes soil and vegetation disturbance, and use natural revegetation techniques to minimize caribou
habitat disturbance. Such techniques would work to maintain the root layer’s integrity along the right-ofway and help disturbed vegetation recover faster. These techniques are detailed in its environmental and
caribou protection plans and are consistent with regulatory guidance.
[119] TransCanada would limit control of regenerating natural vegetation within the range during project
operations within five metres on either side of the project’s centreline. TransCanada suggested that this
measure would contribute to habitat regeneration within the range and future attainment of the federal
caribou recovery strategy’s minimum threshold of sixty-five per cent undisturbed habitat.
[120] Fort McKay argued that the West Side Athabasca River caribou herd’s rate of population decline is
rapid enough that these measures would not effectively protect critical habitat or caribou populations.
[121] The Alberta government has restrictions on construction activity within caribou ranges from
February 15 to July 15 to reduce impacts to pregnant cows and their calves. TransCanada would use an
early in, early out approach to complete the majority of project activity in the West Side Athabasca Range
before February 15 and limit late-winter activities. However, it also indicated that if a decision approving
the project were to be issued later than November 10, 2017, its schedule may be delayed and construction
activity may be required within the West Side Athabasca Range during the restricted activity period.
[122] TransCanada’s environmental protection plan includes a Wildlife Species of Concern Discovery
Contingency Plan that address situations where previously unidentified sensitive wildlife species or sitespecific habitats are encountered during construction. It prescribes a range of actions to avoid or mitigate
impacts. Environmental inspectors would be on site to carry out preconstruction wildlife reconnaissance
and ensure that the environmental and caribou protection plans are implemented during construction.
[123] Fort McKay’s wildlife expert recommended that the project not be approved until Alberta’s caribou
range plans are complete and the AER determines whether the project meets requirements in federal and
provincial caribou recovery plans. Federal and Alberta requirements for caribou protection are currently
in a state of transition.
[124] Fort McKay’s evidence recommended that the AER and TransCanada carry out an exhaustive
review of possible construction options in relation to critical caribou habitat. Their wildlife report also
recommended that TransCanada conduct a cumulative effects assessment of the project before it could be
approved.
[125] We considered whether this application incrementally adds to the habitat disturbance to an extent
that renders the impact unacceptable and immitigable. As stated at the beginning of the environmental
section, the AER has reviewed TransCanada’s construction plan and its environmental mitigation
measures before the hearing to ensure compliance with all AER regulatory requirements.
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[126] Currently, no federal or provincial legislated restrictions or moratoria exist on development within
the West Side Athabasca Range. We must apply regulation and guidance in effect at the time of this
hearing. We believe that it is neither fair nor sound to hold this application in abeyance until the Alberta
and federal governments provide new range plans, recovery plans, or other direction.
[127] We note that roughly one-third (9 hectares) of the anticipated 31 hectares of disturbance this project
would create within the West Side Athabasca Range would not require new clearing. Fort McKay did not
contest this evidence. We consider this an indication of responsible construction planning and impact
mitigation by TransCanada.
[128] Our decision however was not issued within the timelines that TransCanada requested. As a result,
it may have to alter its schedule in such a way it may need to carry out construction activity within the
West Side Athabasca Range during the restricted activity period. We note that authorization for
construction within the restricted activity period requires approval from the AER. We are confident that
the AER will address any such requests in a manner that provides appropriate protection for the West
Side Athabasca River caribou herd.
[129] We note the importance of winter construction to TransCanada’s mitigation measures, both in
enabling minimal surface disturbance construction and reducing impacts to pregnant cows and their
calves.
Findings

[130] Fort McKay requested that an additional review of possible construction options in relation to
caribou habitat be conducted. It is our view that such a review is not necessary and would not add to
meaningful oversight of this project. We will not require such a review to be undertaken. Fort McKay
also requested that a cumulative effects assessment be completed for the project. We believe that such an
assessment would be best conducted under the purview of LARP as it is the proper vehicle for addressing
regional cumulative effects. As such, we will not require an additional cumulative assessment to be
completed before making our decision on this project.
[131] We find that the proposed vegetation control limitation within the range will not provide as much
benefit as TransCanada suggests. Vegetation control within 5 m on either side of the pipeline’s centreline
for a 15 m right-of-way leaves a revegetated strip of 2.5 m on either side of the right-of-way. Of itself,
this will not make a significant contribution to restoration of critical habitat within the West Side
Athabasca Range, particularly given the lengthy timeline for regeneration to mature forest. As set out in
the condition below, we require TransCanada to prepare and implement habitat restoration in the West
Side Athabasca Range to offset the effects of the project.
[132] We find that the mitigation measures in TransCanada’s environmental and caribou protection plans,
together with the conditions we have imposed, will minimize both the short- and long-term effects on
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caribou and caribou habitat. The project will not add to the long-term caribou habitat disturbance to an
extent that renders the impact unacceptable and immitigable if these measures and conditions are met.
Conditions of Approval
[133] We recognize the importance of protecting, maintaining, and, where appropriate, restoring critical
habitat for caribou. We also note that TransCanada has established a plan for protecting caribou, which it
maintains will minimize the effects on the West Side Athabasca Range. We recognize that this plan meets
the current requirements of the AER. However, we note that even with best efforts, the project will still
disturb approximately nine hectares of previously disturbed area and 22 hectares of new cut habitat within
the West Side Athabasca Range.


Therefore, we require that TransCanada must prepare and submit a caribou habitat restoration plan to
the AER for approval for PLA160532 and PLA160531. This plan must have the effect of restoring
2.0 times the area of new cut habitat affected in the West Side Athabasca Range by the project. The
goal or outcome of the plan is to ensure that there is, at a minimum, no net loss of caribou habitat
from the project in the West Side Athabasca Range. The restoration plan must be filed at least six
months before operations for the White Spruce pipeline project begin and approved by the AER
before operations start up. In addition to any measures that TransCanada determines should be
included, the restoration plan must include


a list of specific restoration sites in the West Side Athabasca Range identified for restoration,
including their location, area, description and site-specific restoration plans;



specification drawings for implementation of restoration methods at each site;



a quantitative and qualitative assessment of the total area of caribou habitat that will be restored
and how these restoration sites are equivalent to the 2.0 times the new cut area disturbed by the
White Spruce pipeline project within the West Side Athabasca Range;



a schedule indicating when restoration measures will be initiated and completed;



a process and timeline for completing an assessment of the effectiveness and value of the
restoration plan; and



a summary of TransCanada’s discussions with Fort McKay about the restoration plan, including
any concerns that Fort McKay raised and how or if these concerns were addressed.

Pipeline Routing and Width of the Right-of-Way
[134] Paralleling existing disturbances meets the principles of integrated land management as established
by the GoA and AER regulatory guidance. Routing a pipeline along a route that has already been
disturbed minimizes the environmental effects of the project. TransCanada selected a route that parallels
existing linear disturbances for nearly all of its 71.5 km length. One minor exception is an approximately
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680 m section of the right-of-way that would not parallel the adjacent corridor because the pipeline would
have to skirt around an existing well site. The remainder of the proposed right-of-way would be entirely
adjacent to or within existing surface dispositions. This routing approach enables TransCanada to


be consistent with industry best practices, GoA integrated land management requirements, and AER
regulatory guidance;



reduce its overall footprint by using working space on adjacent rights-of-way and minimize its
permanent right-of-way requirement to 15 m in width;



address concerns of indigenous peoples;



minimize the project footprint on vegetation and wildlife, and



reduce potential habitat fragmentation.

[135] Fort McKay submitted that colocating the project with existing linear disturbances would widen the
existing corridor, which currently contains a number of existing pipelines. They stated that by including
the White Spruce pipeline project, the right-of-way would span up to 200 m once construction was
complete. They argued that increasing the width of the existing corridor would increase hunting pressure
from humans and predators.
[136] TransCanada said that because its pipeline route is within or adjacent to or on existing linear
disturbance for nearly 100 per cent of the route, it has reduced the width of its permanent right-of-way.
[137] We recognize that the AER does not have regulatory requirements or standards that specify or give
guidance on the appropriate width of rights-of-way for pipelines. The AER however expects companies to
construct a pipeline in ways that minimize a right-of-way’s requirements and disturbance, such as using
working space on adjacent linear facilities or minimizing the project footprint by using existing disturbed
areas. In turn, doing so also minimizes the effects of a given pipeline project on the environment.
[138] It became obvious to us in submissions made during the hearing that TransCanada planned
construction activities so as to minimize new disturbance and to minimize the need for permanent rightof-way requirements and that these activities are in line with what the AER expects.
[139] To determine whether the existing corridors would be widened as Fort McKay claimed, we
examined TransCanada’s alignment sheets and mapping materials. We confirmed that the existing
corridors would be widened by the White Spruce pipeline. However, the addition of the pipeline would
not widen the total corridor to 200 m in all locations along the right-of-way. The corridor width would
vary depending on the specific existing dispositions that the project parallels along its route. There are
sections where the corridor would reach about 200 m, but they are rare. The width of the corridor with the
addition of the project would be between 100 and 150 m, often less.
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Findings

[140] We accept TransCanada’s need for a 15 m permanent right-of-way and find that its plan minimizes
the project footprint and reflects a responsible approach to development of the White Spruce pipeline
project. Although Fort McKay suggested that an aboveground pipeline be considered as an alternative to
the proposed buried pipeline so as to reduce the width of the right-of-way, we did not find their evidence
for an aboveground installation to be compelling with regards to reducing the environmental effects of the
pipeline.
[141] We accept TransCanada’s proposed use of temporary workspace for construction and find that its
plan minimizes the project footprint and is a responsible approach to developing the White Spruce
pipeline project.
[142] We find that the proposed route and the 15 m proposed width of the right-of-way will minimize the
environmental footprint of the project and therefore reduce the long-term disturbance effects of the
project. This approach is consistent with the responsible development of Alberta hydrocarbon resources.
Pipeline Design, Construction, and Operation
[143] We reviewed how TransCanada designed and would construct and operate the project. Pipelines
need to be constructed and operated safely, and we have legislation, regulations, and standards in place in
Alberta to ensure that this is so. AER-regulated pipelines must comply with the Pipeline Act and Pipeline
Rules. Under these, oil and gas pipelines must be designed, constructed, and operated in compliance with
Canadian Standards Association (CSA) standards. Applicants must confirm that the pipeline meets these
requirements in its application to the AER.
[144] TransCanada confirmed that it would comply with the Pipeline Act, the Pipeline Rules, CSA Z66215, AER Directive 056, AER Directive 077: Pipelines—Requirements and Reference Tools, and AER
Directive 071: Emergency Preparedness and Response Requirements for the Petroleum Industry.
[145] The AER completed a technical review of the audit package for the project, which confirmed
compliance with regulations and standards. This review by AER technical and authorizations staff
convinced us that the technical specifications required by the AER and CSA are being adhered to by
TransCanada. The review covered the following topics:


pipe material compatible with the pipeline contents and CSA code,



acceptable stress levels,



suitable maximum operating pressures,



adequate tie-in points,
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sufficient corrosion mitigations, and



adequate leak detection.

[146] We assessed the following specific issues for the project:


pipeline throughput,



depth of burial,



safety management system,



number and placement of isolation valves, and



emergency response planning.

Pipeline Throughput
[147] Fort McKay requested that the throughput of the project be limited to 120 000 bbl/d because they
were concerned about greater spill volumes and other associated risks. Fort McKay did not present
evidence to substantiate that limiting throughput reduces the risk or significance of a pipeline release.
[148] TransCanada argued that there is no evidence that a 120 000 bbl/d limit reduces risks associated
with the pipeline. It argued further that such a limit would result in a greater proliferation of pipeline
facilities.
[149] We considered Fort McKay’s submission on limiting the project throughput to 120 000 bbl/d. There
was not sufficient evidence to evaluate any correlation between throughput and spill volumes. Should the
production of the Horizon plant increase beyond the combined capacity of the Horizon pipeline and the
proposed capacity of White Spruce pipeline project, additional transportation will be required. This could
result in future proliferation.
Findings

[150] We find that limiting the pipeline throughput to 120 000 bbl/d is not required.
Depth of Burial
[151] Increasing the depth a pipeline is buried at water crossings reduces the risk of damage to the
pipeline from hydrological events, such as storms, and therefore reduces the risk of an uncontrolled
release. One of the parameters used to calculate the depth of burial is the maximum rainfall from a major
rainfall event. The governing standards and rules require the largest historic flood event in 100 years to be
used for calculating a pipeline’s depth of burial. The same standards require a minimum depth of burial of
0.8 m for a pipeline right-of-way and 1.2 m for pipeline watercourse crossings for low-vapour-pressure
pipelines.
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[152] Fort McKay raised concerns about increased risk of hydrological events due to the recent Fort
McMurray fires and increasing extreme weather events. It argued that TransCanada should base its depth
of burial calculations on a 200-year flood event and the associated effects on river bed scouring (removal
of soil material beneath which the pipeline is buried) in response to this increased risk. Fort McKay
argued that this would reduce the likelihood of impacts on pipelines resulting in pipeline failure.
[153] Fort McKay didn’t provide a depth of burial calculation resulting from using a 200-year flood event
or whether this would result in a greater depth of burial than that proposed by TransCanada. Nor did they
provide any analysis demonstrating that it would reduce the likelihood of pipeline failure.
[154] TransCanada has committed to exceeding current standards and rules for pipeline depth of burial.
TransCanada stated that its own corporate standards for depth of burial is 1.0–1.2 m minimum for a
pipeline right-of-way and 1.5 m minimum for a pipeline watercourse crossing. This is stricter and results
in depths greater than would be calculated using a 100-year flood event. It confirmed that it would use its
corporate standard depths for the project. TransCanada also committed to using horizontal directional
drilling at the three main watercourse crossings with a minimum depth of burial of 48 m. It said this
would help the river bed and banks remain intact.
Findings

[155] We find that the depth of burial that TransCanada has proposed exceeds the AER and CSA
governing standards and sufficiently mitigates the risk of damage from hydrological events.
Project Safety Management System
[156] Fort McKay recommended a precautionary approach to design, including requiring TransCanada to
adopt a process safety management system.
[157] TransCanada committed to meeting all AER and Canadian pipeline industry standards,
specifications, and best practices, including those in clause 3 of CSA Z662-15. The requirements in CSA
Z662-15 are also AER requirements as per section 9 of the Pipeline Rules. Clause 3 of CSA Z662-15
requires operating companies to develop and implement a documented safety and loss management
system for pipeline systems. It states that the safety management system must provide for the protection
of people, the environment, and property and cover the life cycle of the pipeline system.
Hazard Assessment and Risk Analysis

[158] One of the elements of a safety management system is conducting a hazard assessment and risk
analysis. There are various methods used in such assessments. One of the commonly used methodologies
is a hazard and operability study.
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[159] A hazard and operability study reviews the design and identifies safety and environmental risks.
The study also identifies any mitigation measures and evaluates the risk after applying the mitigation
measures. The intent of the study is to ensure the identified risks are sufficiently mitigated.
[160] TransCanada conducted a hazard and operability study for the project.
[161] Fort McKay was unsatisfied with the methodology used. Fort McKay was unsatisfied with
TransCanada’s characterization of the risks. Fort McKay also was unsatisfied with the magnitude
assigned to the risks during the hazard and operability study.
[162] CSA has general guidelines for hazard assessment and risk analysis, which the applicant must use
to be compliant. Neither the CSA Z662-15 nor the AER prescribe methodologies for hazard and risk
assessments or how to apply them. How they are applied is at the discretion of the operator.
Findings

[163] We acknowledge TransCanada’s commitment to comply with CSA Z662-15 requirements.
Compliance with CSA Z662-15 requires a safety management system. We are satisfied that a safety
management system that meets CSA Z662-15 standards will be prepared and implemented by
TransCanada for its project. As neither CSA nor AER prescribe specifics of a hazard and risk assessment,
we find that meeting the requirements under CSA Z662-15 for a safety management system is satisfactory.
Number and Placement of Isolation Valves
[164] Isolation valves are installed on pipelines to reduce the volume of product released in the event of a
pipeline leak or rupture. CSA Z662-15 details the requirements for valve location and spacing for
pipelines. Valves must be installed on both sides of major watercourse crossings and wherever else it may
be appropriate, given the terrain, to limit damage from a release. CSA Z662-15 defines a major
watercourse crossing as one that, in an event of a release, poses a significant risk to the public or
environment.
[165] Operators must locate valves to minimize the damages should a leak occur. Isolation valves,
operating practices, leak detection systems, and pipeline integrity management systems also play an
important role in reducing the risk of a pipeline release.
[166] TransCanada proposed installing a total of five isolation valves. It committed to installing isolation
valves on either side of the three main watercourses (Dover River, Mackay River, an unnamed tributary to
the Mackay River; figure 1). Valves would be spaced so as to minimize the amount of oil released during
a rupture. TransCanada reviewed environmental features along the route, existing land use (to reduce
disturbance), local infrastructure available (access road and local power supply), local topography, and a
site’s geotechnical suitability when determining valve placement.
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[167] TransCanada assessed the potential spill volumes from each pipeline segment between two valves.
TransCanada used an outflow analysis to estimate the accidental SCO release. For this analysis, it was
assumed a complete pipeline rupture would occur while SCO volumes are at peak pipeline capacity. The
resulting maximum possible release volume was calculated to be 16 500 barrels. This release would be
downstream of valve 4. Valve 4 would be located on the southern bank of the Mackay River. The Mackay
River flows towards the Hamlet of Fort McKay and into the Athabasca River.
[168] Fort McKay recommended installing additional isolation valves to reduce potential spill volumes.
[169] No volume of oil being released into a water course is acceptable. Nevertheless, the risk of a spill
exists from any pipeline. In analyzing potential release volumes for this project, for the most part, we are
satisfied with the number, spacing, and locations of isolation valves proposed by TransCanada. However,
we are concerned about the potential impact of a 16 500 bbl release in the immediate vicinity of the
Mackay River. It should be reduced by the addition of one more isolation valve between valve IMLV 4
and valve IMLV 5. The addition of a valve, sited where it can optimize the reduction of a release
occurring in this segment, satisfies our concern.
Findings

[170] We find that the isolation valve strategy with the proposed number and location of valves and the
additional valve condition we are imposing is satisfactory.
Condition of Approval
[171] TransCanada must install one additional isolation valve between valve IMLV 4 and valve IMLV 5.
TransCanada must conduct a study to find a location for the additional valve to reduce the magnitude of a
maximum release between valve IMLV 4 to valve IMLV 5. The study must be provided to the AER and
the AER must authorize the final location of the valve before operation of the pipeline.
Emergency Response
[172] Emergency response and response planning were two of the issues identified to be considered
during the hearing. The requirements in the AER’s Directive 071 work to protect the public and
environment from harm by ensuring that licensees of petroleum operations are ready to take the actions
necessary to quickly and effectively respond to an emergency. As required by Directive 071,
TransCanada must complete and submit an emergency response plan before it begins pipeline operations.
[173] TransCanada stated that it will follow the requirements of Directive 071. To help it carry out the
requirements of Directive 071, TransCanada would have its own trained emergency response personnel,
staged caches of emergency response equipment, and a number of contractors and mutual aid agreements
that maintain spill contingency plans and oil spill containment and recovery units in the Fort McKay area.
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Through these partnerships, TransCanada would have access to equipment located in the Fort McKay
area.
[174] Fort McKay requested the following additional emergency management and preparedness activities
of TransCanada:


prepare a generic and scenario-specific (e.g., spill to lake, spill to wetland) emergency response plan;



prepare and practice clean-up plans;



provide, commission, and practice using clean-up equipment for water and wetland clean-up; and



prepare notification plans and signage plans.

[175] TransCanada confirmed that these activities would take place before pipeline operations start.
[176] Fort McKay’s expert witness also wanted TransCanada to obtain equipment necessary to be able to
recover, within two hours, the largest expected release. Fort McKay’s expert submitted that this
equipment should be permanently located in either Fort McMurray or Fort McKay and that it should be
deployed within an hour of a response call. The largest spill expected could be as large as 16 500 barrels.
[177] We acknowledge that no pipeline releases are acceptable and that spill recovery should occur
within the shortest time feasible. We accept that Fort MacKay is concerned about the potential and
significance of pipeline spills. We understand why they would seek demonstration of a timely and
effective spill recovery capability. However, it is not practical to condition that the largest spill be
recovered fully within two hours, nor is it likely that TransCanada would be able to have the capacity to
do so. TransCanada’s commitments and participation in spill response training and access to oil spill
containment and recovery units in the Fort McKay area provide a reasonable level of spill response and
recovery preparedness.
Findings

[178] We find that in implementing its commitments and in meeting the requirements of Directive 071,
TransCanada will also fulfil the requirements regarding emergency response and spill contingency
planning for this project.
Conclusion
[179] We considered the impact of the project on Fort McKay First Nation and the environment. We
determined that the impacts of the project, after implementation of TransCanada’s commitments and
mitigation plans and the conditions we impose, can be mitigated to a level consistent with responsible
development. Based on the submissions, evidence, and relevant legislation, we determine that the project
is needed to provide for the efficient, orderly, and environmentally responsible development of Alberta’s
energy resources. We therefore approve with conditions the White Spruce pipeline project.
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Dated in Calgary, Alberta, on February 22, 2018.
Alberta Energy Regulator

<original signed by>
R. C. McManus
Presiding Hearing Commissioner

<original signed by>
C. Chiasson
Hearing Commissioner

<original signed by>
P. Meysami
Hearing Commissioner
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Appendix 1

Summary of Conditions

Conditions are requirements in addition to or otherwise expanding upon existing regulations and
guidelines. An applicant must comply with conditions or it is in breach of its approval and subject to
enforcement action by the AER. Enforcement of an approval includes enforcement of the conditions
attached to that approval. Sanctions imposed for the breach of such conditions may include the suspension
of the approval, resulting in the shut-in of a facility. The conditions imposed are summarized below.
The AER expects the applicant to comply with commitments made to all parties. However, while the
AER has considered these commitments in arriving at its decision, the AER cannot enforce them.
Conditions
1.

Construction must be conducted only under frozen conditions.

2.

If moose are identified in the immediate vicinity (right-of-way plus 100 metres) of the construction
zone, TransCanada must immediately suspend work in the vicinity of the moose, assess the situation,
and allow construction to resume only when the moose have moved safely away from the
construction zone.

3.

If a trench must be left open overnight or unattended, sloped subsoil ramps must be placed at the ends
of the open trench to create egress for wildlife that might enter the trench.

4.

At wildlife migration or travel corridors identified by TransCanada or the AER, TransCanada must
install breaks in windrows to allow wildlife movement across the project footprint.

5.

TransCanada must use a qualified archeologist to provide training in the environmental orientation
program to construction personnel on recognizing potential historical resource and traditional land
use sites.

6.

TransCanada must prepare and submit a caribou habitat restoration plan to the AER for approval for
PLA160532 and PLA160531. This plan must have the effect of restoring 2.0 times the area of new
cut habitat affected in the West Side Athabasca Range by the project. The goal or outcome of the plan
is to ensure that there is, at a minimum, no net loss of caribou habitat from the project in the West
Side Athabasca Range. The restoration plan must be filed at least six months before operations for the
White Spruce pipeline project begin and approved by the AER before operations start up. In addition
to any measures that TransCanada determines should be included, the restoration plan must include


a list of specific restoration sites in the West Side Athabasca Range identified for restoration,
including their location, area, description and site-specific restoration plans;



specification drawings for implementation of restoration methods at each site;
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a quantitative and qualitative assessment of the total area of caribou habitat that will be restored
and how these restoration sites are equivalent to the 2.0 times the new cut area disturbed by the
White Spruce pipeline project within the West Side Athabasca Range;



a schedule indicating when restoration measures will be initiated and completed;



a process and timeline for completing an assessment of the effectiveness and value of the
restoration plan; and



a summary of TransCanada’s discussions with Fort McKay about the restoration plan, including
any concerns that Fort McKay raised and how or if these concerns were addressed.

7.

TransCanada must install one additional isolation valve between valve IMLV 4 and valve IMLV 5.
TransCanada must conduct a study to find a location for the additional valve to reduce the magnitude
of a maximum release between valve IMLV 4 to valve IMLV 5. The study must be provided to the
AER and the AER must authorize the final location of the valve before operation of the pipeline.
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Appendix 2

Hearing Participants

Principals and Representatives
(Abbreviations used in report)
TransCanada Pipelines Limited (TransCanada)
M. Ignasiak
S. Damji
Fort McKay First Nation (Fort McKay)
T. Razzaghi
Alberta Energy Regulator staff
A. Garbe, AER Counsel
R. Mueller, AER Counsel
A. Blackwood
L. Boswell
D. Campbell
L. Falstead
A. Ledi
G. McLean
J. Parmar
M. Schuster
J. Smith
J. Watson
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Appendix 5
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